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REPORT AND RECOMMENDED DECISION*

The plantiff in this apped from a decison of the commissioner denying an goplication for
Supplementa Security Income (“SSI”) benefits appears pro se after having been advised of hisright to be
represented by an attorney. Record at 17, 18, 26, 35-36. Hisonly statement of error submitted pursuant
tothiscourt’sLoca Rule 16.3(a)(2)(A) isthat he was unable to convey to the commissioner “my totd loss
of edge. That isthelossof being ableto remain vertica for more than 30 minutesat atime” Plaintiffs[sc]
itemized statement of specific errors (Docket No. 7) (emphesisin origind). At ord argument, the plaintiff

amended this statement to an assartion that he cannot stand or bend for morethan 45 minutesat atime. He

! This action is properly brought under 42 U.S.C. § 1383(c)(3). The commissioner has admitted that the plaintiff has
exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral
argument was held by telephone on January 28, 2004, pursuant to Local Rule 16.2(a)(2)(C) requiring thepartiesto set forth
at oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
references to the administrative record.



also stated during ord argument that his“loss of edge” was alack of interest in working; he no longer has
any competitivenessnor any urgeto do ajob well. Onthe showing made, | recommend thet the decison of
the commissioner be affirmed.

In accordance with the commissioner’s sequential evaluation process, 20 C.F.R. § 416.920,
Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the administrative
law judgefound, in relevant part, that the plaintiff had degenerative disc disease of the oine, animpairment
that was severe but which did not meet or equa any listed in Appendix 1 to Subpart P, 20 C.F.R. Part 404
(“theLidings’), Findings 2-3, Record at 23; that his assertions concerning hisimpairment and itsimpact on
his ability to work were not fully credible, Finding 4, id.; that he had the resdua functiona capacity to life
and carry up to 20 pounds, Sit for 60 minutes at atime for up to Sx hoursin an eight-hour work day, stand
for 60 minutes a atime for up to Six hours inan eight- hour work day and walk for 60 minutesat atimefor
up to Sx hoursin an eight-hour work day, Finding 5, id. at 23-24; that his capacity for thefull range of light
work was diminished by non-exertiond impairments that made him unable to perform work requiring
climbing of ladders, ropes or scaffolds, repetitive stooping, or exposureto uneven surfaces, Finding 6,id. &
24; that he had occasiond mild to moderate pain which alowed enough attentiveness and responsivenessto
carry out normal work assgnments satisfactorily, id.; that he was unable to perform his past relevant work,
Finding 7,id,; that given hisage (51), high school education, lack of transferable kills, work experience and
resdua functiona capacity, afinding of “ not disabled” was reached within the framework of Appendix 2to
Subpart P, 20 C.F.R. Part 404 (“the Grid”), Findings 8-11, id. a 24 & 19; and that he was therefore not
disabled as that term is defined in the Socid Security Act a any time through the date of the decison,
Finding 12, id. a 24. The Appeals Council declined to review the decision, both before and after the

plantiff submitted additional medical evidence, id. at 611, making it the find determination of the



commissioner, 20 C.F.R. § 416.1481; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622,
623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantial evidence, 42 U.S.C. § 1383(c)(3); Manso-Pizarro v. Secretary of Health &
Human Servs, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the concluson drawn.
Richardsonv. Perales, 402 U.S. 389, 401 (1972); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

The adminigirative law judge reached Step 5 of the sequentia evaluation process. At Sept 5, the
burden of proof shifts to the commissioner to show that a claimant can perform work other than his past
relevant work. 20 C.F.R. §416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987); Gooder mote,
690 F.2d at 7. The record must contain positive evidence in support of the commissioner’s findings
regarding the plaintiff’ sresdua work capacity to perform such other work. Rosado v. Secretary of Health
& Human Servs, 807 F.2d 292, 294 (1st Cir. 1986).

Discussion

The plaintiff appearsto chalenge only the adminigrative law judge sfinding that he was capable of
standing for up to 60 minutes a a time for atotal of Sx hours in an eght-hour work day. The plaintiff
testified that he could not stand “for prolonged periods,” that he walked *a couple of milesusudly aday,”
and that he could stand for “20 minutes . . . totheoutside.” Record at 47, 49,58. Theadminidrativelaw
judge found that “the medica evidence of record does not document such a serious degree of limitation,”
and noted that the plaintiff had received only consarvative trestment, was followed on ayearly basisfor his

back and neck pain, and took only Ibuprofen and aspirin for the pain. Id. at 21. He aso noted that the



plantiff, by hisown tesimony, was* capable of performing afull rangeof activitiesof daily living.” 1d. at 22.
When asked during ord argument to identify any medical evidence in the record that supported his
contention that he could not stand for more than 45 minutes & atime, the plaintiff referred generdly to the
records of Dr. Long and reviewed pages 493-95 of the record, but nothing in those records supportsthis
assertion. Dr. Long recommended only that the plaintiff not return to manual labor. Record at 494, 495.
The adminidrative law judge complied with Socid Security Ruling 96-7p in evaduating the plaintiff's
testimony in this regard; he consdered the testimony in the light of the medica evidence and the plaintiff’s
testimony concerning his daily activities, medication, and other factors. Record at 21-22; Socia Security
Ruling 96-7p, reprinted in West’ s Social Security Reporting Service Rulings (Supp. 2003), at 135. None
of themedica evidence submitted by the plaintiff after the hearing supportsthisclam. Record & 8-9, 14.

In addition, one of the jobs identified by the adminigrative law judge as being available for the
plaintiff does not appear to require stlanding in excess of 45 minutesa atime. The adminidrativelaw judge
listed the jobs of sedentary cashier, light cashier, generd office clerk, and traffic shipping and receiving
clerk. Id. at 23. A cashier'sjob a the sedentary levd “involves Stting most of the time, but may involve
walking or standing for brief periods of time.” Dictionary of Occupational Titles (U.S. Dep't of Labor,
4th ed. rev. 1991) 8§ 211.362-010. See also Socid Security Ruling 83-10, reprinted in West’s Social
Security Reporting Service Rulings 1983-1991, at 29. For thisreason aswdll, the plaintiff isnot entitled
to remand.

Conclusion

For the foregoing reasons, | recommend that the commissioner’s decision be AFFIRMED.



NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constituteawaiver of theright to denovo review by
the district court and to appeal the district court’s order.
Dated this 30th day of January, 2004.
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